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UNITEDSTATESDISTRICTCOURT ~~ ~~~ ~`:
 
SOUTHERN DISTRICTOFNEWYORK~ ~~A~~~ _,~;~: ~

SECURITIESANDEXCHANGECOMMISSION,
 

Plaintiff,
 

v.
 

DR.JOSEPHF."CffiP"SKOWRONIII;and Civil Action No. 
DR.'YVES M.BENHAlViOU, 10-CV-82bb 

(DAB) 
Defendants, ECFCASE 

FRONTPOIlVTHEALTHCAREFLAGSHIPFUND,L.P;
 
FR:ONTPOINTHEALTHCAREHORIZONSFUND,L.P.;
 
FRQNTPOINTHEALTHCAREIFUND;L.P.;
 
FRt)NTP~INTHEALTHCAREFLAGSHIl'ENHANCEDFUND,L.P.;
 
~'RONTPOINTHEALTHCARELONGHORIZONSFUND,L.P.;and
 
FR4NTPOINTHEALTHCARECENTENNIALFITND,L.P.,
 

ReliefDefendants.
 

ORDER APPROVIl~TGA FAIRTUND
 
PLAN OFDISTRIBUTIONT4INVESTORS
 

The Courthas considered Plaintiff's Motion far an Order,Approving A Fair Fund Plan of
 

Distribution to Investors{the"Motion"}and the proposed Distribution Plan. Fozgood cause
 

shown,the Court grants the Motion and approves in its entizety the Distribution Plan set forth
 

below. The Distribution Plan shall govern the management and distribution oftha FairFund
 

previously established by ozder entered June 5,2Q12.
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DISTRIBUTIONPLAN
 

A. 	 Introduction
 

1. The Securities and Exchange Commission(the"Commission")comm.enced this
 

action byfiling a Complaint againstDr.Yves M.Benhamou("Benhamou")on November2,
 

2010. On April 13,20I1,the Commission filed an Amended Complaint,whichin addition to
 

Benhamou,included Dr.JosephF."Chip"Skowron III("Skowron"}(collectively,"Defendants")
 

and six reliefdefendants("ReliefDefendants").~ Bysepazate orders,the Courtentezed final
 

judgments against Benhaznou,Skowron ar~d the ReliefDefendants onNovember 17,2011. As
 

required bythe finaljudgments,total paymentsofappxo~nately$35,000,000 werepaid to the
 

Clerk ofthe Court and.placed into an interest-bearing account withthe CourtRegis#ry
 

Investment System("CR.IS").
 

2. Perthe Orderfor Creation ofa FairFund and AppointmentofDistribution Agent
 

{"Order")dated June 4,2012,.the Court authorized the establishment ofa Fair Fund to return the
 

finds to eligible claimaiats and appointed Gzlardi &Company,LLC,as the Distribution Agent.
 

B. 	 Defmi'ons
 

As used herein,the following definitions shall apply:
 

3. .. "Affiliate"shall have the meaning set forth in Section 1Q1(2)ofthe United States
 

Bankruptcy Code,11 U.S.C.§ 101(2).
 

4. "Claim Deficiency Notice"meansthe notice sent bythe Distribution Agentto a
 

Potentially Eligible Claimant whose claim is deficientin one or more ways{e.g.,failure to
 

provide required information or documentation). The Claim Deficiency Notice shall advise the
 

Potentially Eligible Claimant ofthe reason orreasons fox the deficiency and the opportunity to
 

T The six ReliefDefendants are: Frontpoint Healthcare Flagship Fund,L.P.;Frontpoint Healthcare Horizons Fund,
 

L.P.;Frontpoint Healthcare IFund,L.P.;Fronipoint Healthcare Flagsiup Enhanced Fund,L.P.;Frontpoint
 

Healthcare Long Horizonsk'und,L.P.;and Frontpoint Healthcare CentennialFund,L.P.
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cure such deficiency. A Claim DeficiencyNotice shall be provided no later than ninety(90)
 

days after the Filing Deadline. Subject to certain extensions provided forin this Distribution
 

Plan,the deadline to cux'e deficiencies shall betwenty(20}daysfrom the dateofthe Claims
 

Deficiency Notice.
 

5. "Claims Deternlinafiion Da#e"shall menu the date on or before which the
 

Distribution Agentis to reach its final determination concerningthe validity and amountofeach
 

Potentially Eligible Claimant's claim. Exceptas otherwise provided herein,the Claims
 

DeterminationDa#e shall be no laterthan onehundred and eighty(180}days following the Filing
 

Deadline.
 

b. "days"shall mean calendar days,unless specified otherwise.
 

7. "Determination Notice"shall mean the notice sentbythe Distribution Agentto a
 

Potentially Eligible Claimant stating the Distribution Agent's determination ofthe validity ofthe
 

Potentially Eligible Clairrzant's claim.
 

$. "Distribution Agent"shall mean Gilardi&Company,LLC,the Distribution
 

Agent approved bythe Court,to assist with the administration and distribution ofthe Fair Fund.
 

9. "Distribution De Minimis Amount"shall mean the minimum Distribution
 

Paymentamount of$10. No Eligible Claimant shall receive a paymentunless the pro-rata share
 

oftheir Recognized Lass results in a Distribution Paynnent ofat leastthe Distribution De
 

Minimis Amount.
 

10. "Distribution Payment"shall mean thefunds allocated to an Eligible Claimant
 

pursuant to their Recognized Loss..
 

11. "Distribution Plan Notice"shall mean the notice given to Potentially Eligible
 

Claimants oftheir potential right to participate in the distribution oftheFairFund and their
 



Case 1:10-cv-48266-DAB Document47 Filed 05/13/13 Page4of26
 

obligation to file a ProofofClaim Form in orderto participate. The Distribution Agent,in
 

consultation with the staffofthe Commission,shall design the Distribution Plan Notzce,
 

consistent withthe provisions ofthis Distzibution Plan,and such notice shall include,at a
 

astatement thatthe FairFund relates to purchases ofHuman Genome Sciences,Inc.
 

common stock on the Eligible PurchaseDates,the means ofobtaining NoticePackets(including
 

ProofofClaim Forms),instructions for submittingProofofClaim Forms,and the Filing
 

Deadline. The Distribution Plan.Noticeshall advise Potentially Eligible Claimants thatby
 

participatingin the distribution ofthe FaizFund,they will notbereleasing anyrights or clainns
 

they mayhave against any party(other than with respectto the Distribution Agent),including,
 

butnotlimited to, azxy party's past and present directors,officers,promoters,advisers,agents,
 

Affiliates,nominees,assigns,creditors,or controlled entities.
 

minimum, 


12. "Eligible Claimants"shall mean persons who purchased Eligible Securities on the
 

Eligible Purchase Dates and whose Recognized Loss as perthePlan ofAllocation entitles them
 

to a Distribution Payment. Excluded from the Eligible Claimants are:
 

{a) Defendants,their current orfarmer employees,Affiliates,or controlled
 

entities r ho served in such capacity during the RelevantPeriod,and their assigns,
 

creditors,heirs,distri.butees, spouses,parents,and childzen;
 

{b) .Any ofthe ReliefDefendazzts,their current orformer directors, officers,or
 

employees,who served in such capacity duringthe RelevantPeriod;
 

(c) .Any defendantin any action broughtbythe Commission or any class
 

action lawsuit related to the conduct described in the Commission's Complaintin
 

this action or any related Commission action{ozanyofhis oz her Affiliates,
 

assigns,creditors, heirs, distributees,spouses,parents,children,ox controlled
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exztitzes} unless and until such defendantis found not liablein all such civil suits
 

prior to the Fi]ing Deadline,and proofofthefinding{s)is included in such
 

defendant's timely filed proofofClaim ~'oz~x~;
 

(d) AnyPerson who,as ofthe Filing Deadline,has beenthe subjectof
 

criminal chargesrelated to the violations alleged in the Commission's Complaint
 

in this action or anyrelated Commission action(or any ofhis orher Affiliates,
 

assigns,creditors, heirs, distributees,spouses,parents,children,or controlled
 

entities)unJess and until such defendantis found not guiltyin all such criminal
 

actions prior to the Filing Deadline,and proofofthefindings)is included in such
 

defendant's timely filed ProofofClaim Form;
 

(e) AnyPerson who assigned their rightto obtain a recoveryin the
 

Commission's action againstDefendants or ReliefDefendants;provided,
 

however,that this provision shall notbe construed to exclude those Persons who
 

obtained such a right by gift,inheritance,devise or operation oflaw;or
 

(~ 'I~e Distribution Agent,its employees,and those persons assisting the
 

Distribution Agentin its role as the Distribution Agent.
 

13_ "Eligible Purchase Dates"shall mean.Decembex 7,2007,December I0,2007,
 

December 11,2007,December 12,2007,December 13,2007,December lA~,2007,December
 

17,2007,December 18,2007,January2,2008,January 18,2008 and 7anuary22,2008.
 

14. "Eligible Securities" shall mean shares ofHuman Genome Sciences,Inc.
 

{"HGSI")common stock.
 

15. "FIFO"shall mean sales ofHGSIcommon stock shares during the Relevant
 

Period will be matched,in chronological order,first againstshares held atthe beginsung ofthe
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RelevantPeriod and will be discarded from the Recogzuzed Loss calculation. The remaining
 

salesofshares duringthe RelevantPeriod will then be ma#ched,in chronological order, against
 

shares purchased duringthe RelevantPeriod.
 

1b. "Filing Deadline"shall mean the date established in accordance with
 

this Distribufiion Planbywhich a Pote~atially Eligible Claimant'sProofofClaim Form mustbe
 

filed with the Distribution Agentto avoid the barring ofanyright ofthe Potentially Eligible
 

Claimantto participate in any distribution from the Fair Fund. Subjectto certain extensions
 

provided forin this Distribution Plan,the Filing Deadline shall be ninety(90)daysfrom the
 

earliest date ofthe Summary Notice Publication.
 

17. "Fair Fund"shall refer to the disgorgement,prejudgmentin#erestand civil
 

penalties paid bythe Defendants and ReliefDefendantsin compliance wi#h the finaljudgments
 

in this case,plus any additions thereto as maybe provided byfuture Court orders or agreements
 

in related cases or otherwise.
 

18. "Net Available Fund"shall mean FairFund,plus accumulated in#ezest and
 

earnings thereon,less fees and costs ofadministering the FairFund and implementing the
 

Distribution Plan,and paying anytaxes thatmaybe assessed againstthe FairFund.
 

19. "Notice Packet"shall meanthe materials relevantto submitting a claim that will
 

beprovided to Potentially Eligible Claimantsknown to the Distribution Agent orto those people
 

whorequest such materials. The Dis#ribution Agent,in consultation with the staffofthe
 

Commission,shall prepare the Notice Packet,which shall include,at a minimum,a copyofthe
 

Distribution Plan Notice and the ProofofClaim Form.
 

20. "Person"sha11 mean a nahual individual as well as a legal entity;such as a
 

corporation,partnexship,limited liability company,ox governmental entity, All nouns,pronouns,
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and any variations thereofin this Distribution Plan shall be deemed to referto the masculine,
 

feminine,neuter,singular,or plural as the context x~:zayzequire.
 

21. "Plan ofAllocation"shall meanthe methodologybywhich a Potentially Eligible
 

Claimant'sRecognized Lossis calculated.
 

22. "Potentially Eligfble Claimants"shall mean those persons identified bythe
 

Distribution Agentas having possible claims to recoverfrom the Net AvailableFund under this
 

Distribution Plan,or persons assertingthattheyhave possible claims to recoverfrom theNet
 

AvailableFund underthis Distribution Plan.
 

23. "ProofofClaim Form"shall mean theform designed bythe Distribution Agentin
 

accordance with the terms ofthis Distribution Plan.for the filing ofproofofaPotentially Eligible
 

Claimant's claim,whichform shall require, at a miniz~num,sufficient documentation reflecting
 

the Pote~:tially Eligible Claimant's purchases and sales ofHSGIcommon stock.
 

24. "RelevantPeriod"shall mean Deceznbex 7,2007to January23,2Q08.
 

25. "Recognized Loss"shall mean the Potentially Eligible Claimant's compensab~e
 

loss pursuantto thePlan ofAllocation.
 

26. "Sumz~aary NoticePublication"shall mean the notice published on an Intemet

based newswire service. Such notice(the textofwhich shall be approved bythe staffofthe
 

Commission)shall include,at a minimum,astatement that the Fair Fund relates to purchases of
 

Human Genome Sciences, Tnc.common stock on the Eligible Purchase Dates and the means of
 

obtaining a Notice Packet.
 

27. "Well-Capitalized"shall have thesame meaning as defined by the Federal
 

Reserve ActSubpartD,12 C.F.R.208.43.
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C. Plan ofAllocation
 

28. The NetAvailable Funds sha11be distributed to pay Eligible Claimants as
 

provided under theterms of#his Distribution Plan.
 

29. The Distribution Agent may,butis notrequired to,aggregate an Eligible
 

Claimant's accountsfor purposes ofdeterminingthe Recognized Loss amountand/or to meetthe
 

Distribution DeMinixnis Amount.
 

30. TheRecognized LossfoxPotentially Eligible Claimazzts w}ao purchased shares of
 

HGSIon az~y ofthe Eligible Purchase Dates,and held those shares through the close oftrading
 

on January22,2008,will be calculated on aFIFO basis. Shares ofHGSIcommon stock
 

purchased on the Eligible Ptuchase Dates shall be matched,on a FIFO basis,againstshares of
 

HGSIcommon stock sold during the RelevantPeriod. For Potentially Eligible Claimants who
 

made multiple purchases orsales during the RelevantPeriod,the first-in,first-out("FIFO")
 

method will be applied to such holdings,purchases,and sales for purposes ofcalculating the
 

Recognized Loss.
 

31. A Potentially Eligible Claimant will be eligible to receive a Distribution Payment
 

from the Net Available Fua~d onlyifthe Potentially Eligible Claimanthad a netloss. In
 

calculating the net loss,the trad~in.g loss(or gain)for all transactions in HGSIcommon stock will
 

be totaled. Ifan investor has an overall net gain,or a netloss equal to zero,the Potentially
 

Eligible Claimant will not be eligible to receive a Distribution Paynnentfrom the Net Available
 

Fund.
 

32. TheRecognized Loss will be zero($0.00)for anyshares purchased on Eligible
 

Purchase Dates and sold at anytime prior to the close oftrading on January22,2Q0$,regardless
 

ofwhether a loss mayhave been sustained on theround-trip transaction.
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33. TheRecognized Loss foz-shares purchased onthe Eligible Purchase Dates and
 

held as ofthe close oftrading on January23,2008 will bethe difFerence between the purchase
 

price pershare and $5.62 per share,the closing price on that day,multiplied bythe number of
 

shares purchased and held._,
 

34. The Recognized Lossfor shares purchased onthe EligiblePurchase Dates and
 

sold on January23,2008 will bethe difference between the purchase price pershare and the
 

greater of: a)the actual sale price per share;orb)$5.62per share,multiplied bythe numberof
 

shares purchased and sold.
 

35. TheNet Available Fund willbe apportioned among Eligible Claimants on the
 

Eligible Purchase Dates according to aformula thattakesinto accountthe amountof
 

Defendant's"avoided losses"on those days. This calculation is based on the numberofshares
 

and the prices at which Defendant disposed ofits sharesin the marketon the Eligible Purchase
 

Dates. The percentage allocation was calculated as follows far each day:
 

Percentage Allocat~oiiPerDay::
 

12/7/2007 8.64%
 

12/10/2007 8.37%
 

12/11/2007 3.71
 

12/12/2007 2.62%
 

12/13/2047 10.63%
 

12/14/200 0.49%
 

12/17/2007 8.74%
 

12/1$/2Q07 6.70%
 

1/2/2008 0.14%
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`Percentage Allocation PerDay
 

1/18/2008 12.28% 

1/22/2008 37.68% 

Total: 100.00% 

36. Eligible Claimants will receive their pro-rata porkion ofthe Net AvailableFund
 

allocated to each ofthe Eligible Purchase Dates based on his,hex or its total Recognized Loss,as
 

calculated above,as apercen#age ofall Eligible Claimants' Recognized Losses on that particular
 

Eligible Purchase Date(s). Underno circumstances shall an Eligible Claimant receive motethan
 

his,her or its Recognized Loss.
 

37. Distribution Payments will be made to Eligible Claimants after all claims have
 

been processed and a$er approval has been received from the Courts and/orthe Commission.
 

Na Distribution Payments will be madeto Eligible Claimants whose pro-rata portion ofthefund
 

is lessthan the Distribution De Minimis Amount. Tothe extentthe Net Available Fund
 

allocated to a particular da#e is notfully claimed,tb:e balance will be apportioned to the
 

remaining dates that are not fullyfunded according to the applicable percentages shown above,
 

re-weighted after the elimination ofdates that werefullyfunded.
 

D. 	 GeneralAdministration Provisions,Claims Procedure and Nofice to Eligible
 
Claimants
 

38. 	 The Distribution Agent shall oversee the administration ofthe claims,procedures,
 

azad distribution as provided in this Distribution Plan. The Distribution Agent shall review the
 

claims ofPotentially Eligible Claimants and make determinations undex the criteria established
 

herezn as to the eligibility ofeach Potentially Eligible Claimantto recover monies and tl~e
 

amountofmoneyto be distributed from the FairFund to each Eligible Claimant.
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39. Any clainn asserted by a Potentially Eligible Claimantshall bein writing and shall
 

provide adequate documentary evidence to substantiate the claim,including alI documentary
 

evidence thatthe Distribution Agentdeems necessary or appropriate including,butnotlimited
 

to,available account statements and trade confirmations.
 

40. All claims mustbe verified on the basisofa signed ProofofClaim.Form executed
 

bythePotentiallyEligible Claimantorits representative under the pen~.alty ofperjury underthe
 

lawsofthe United.States.
 

41. 'ThereceiptofEligible Securities on Eligible Purchase Datesby gi$~ inheritance,
 

devise,or operation oflaw shall notbe deemed to be a purchase ofEligible Securities on the
 

EligiblePurchase Dates,nor sha11 it be deemed an assignment ofany claim relating to the
 

purchaseofsuch securities unless specifically so provided in the instrumentofgift or
 

assignment. However,the recipient ofEligible Securities as a gift,inheritance,devise or
 

operation oflaw sha11 be eligible to file a ProofofClainn Form and participate in the distn'bution
 

ofthe Fair Fund to the extentthe particular donor or decedent as the actual purchaser ofEligible
 

Securities would have been eligible. However,the donee and the donor may notboth make a
 

claim with regard to the same Eligible Securities. Ifboth the donor and the donee makesuch a
 

claim,onlythe claim filed bythe donee willbe honored.
 

42. To the extentthat an Eligible Claimant,his or her representative,heir, or assign
 

requests a distribution check to beissued or reissued in a different name than the Eligible
 

Claimant(e.g.,as the result ofa name change because ofmamage ozdivorce,or asthe result of
 

death},the Distribution Agent shall honor such request upon receipt ofa written request and
 

documentation,which the Distribution Agentin its sole discretion deems appropriate to
 

substantiate the request.
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43. Claimson behalfofaretirement plan covered by Section3{3)ofERISA,
 

29U.S.C.§ 1002(3),which do notincludeIndividual Retirement Accounts,and such plan's
 

participants,are properly madebythe custodian orfiduciary oftheplan and notbythe plan's
 

participants. The Distribution Agent shall distribute anypaymentson such claims directlyto the
 

custodian ozfiduciary ofthe retirement plan. The distribution shall be accompanied by a lis# of
 

plan participants and thenwmber ofshares oumed byeach plan participant,ifthatinformation is
 

knownto the Distribution Agentor provided to the Distribution Agent. The custodian or
 

fiduciaryoftheretirement plan sha11 distribute anypaymentsreceived in a manner consistent
 

with its fiduciary duties and the accountor plan provisions. With respectto anyretirement plan
 

thathas been closed prior to the Distribution Agent'sidentification ofPotentially Eligible
 

Claimants,the Distribution Agentshall endeavor to distribute funds directlyto the beneficial
 

account holders ofsuch retirement plansifthe information required forsuch a distribution is
 

known to or provided to the Distribution Agent priorto the Filing Deadline.
 

44. Claims resulting in a Distribution Paynnentofless than the Distribution De
 

Minimis Amount will notbe paid.
 

45. To carry outthe purposes ofthis Plan,the Distribution Agentis authorized to
 

makesuch adjustments consistent with the purposes ofthe Distribution Plan as maybe agreed
 

upon between the Distribution Agent and the Commission and approved by the Court.
 

Identification ofand Notice to Potentially Eligible Claimants
 

46. The Distribution Agent shall,insofar as is practicable,identify individual
 

Potentially Eligible Claimantsfrom areview oftradzng records,accountinformation provided by
 

registexed broker-dealers and investrnent advisers, azad any other source available to them.
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47. Within forty-five{45)daysfollowing the entryby tine Courtofits order approving
 

this Distribution Plan,tie Distribution Agentshall:
 

(a) Design a NoticePacket,which shall be submitted to Commission stafffor
 

review and approval.
 

(b) Create a mailing and claims database,consisting ofthe existing
 

information ofthe Potentially Eligible Claimants;
 

(c} Run aNatzonal Change ofAddress search to retrieve updated addresses
 

for all records in thenew database,thereby ensuring updated mailing information
 

forPotentially Eligible Claimants;
 

(d) 	 MailbyUnited States Fixst Class Mail aNotice Packetto each Potentially
 

Eligible Claimantknown to the Distribution Agent;
 

{e) Establish a website portal on its own website,www.plardi.com,
 

constructed for the administration ofthe Fair Fundfrom which each Potentially
 

Eligible Claimantmayrequest a NoticePacketby mail or download a copy ofthe
 

Notice Packet and other relevant documents online;
 

(fl Provide a copyofthe Distribution Plan and SummaryNotice Publication
 

to the Commission and requestthatthe Commission postthem onthe Investors
 

Claims Funds page ofSEC.gov and establish a Link to the FairFund's website;
 

(g) Establish atoll-free telephone call-in numberby which Potentially
 

Eligible Claimants cart obtain information aboutthe Fair Fund;
 

(h) 	 Publish a copyofthe SummaryNotice Publication,approved by
 

Commission staff,on an Internet-based newswire service for thirty days. In
 

http:www.plardi.com
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addition,the Sumn~.aryNoncePublication will be publzshed on the Distribution
 

Agent's website;and
 

(i) The Distribution Agent will deliver electronic copies oftheProofofClaim
 

Form to electronic filers whoregularlysubmit electronic claizx~s on behalfof#heir
 

clients.
 

48. The Distribution Agent will also send NoticePackets and covex letters #o
 

brokerages and otherinstitutions("NominalHolders")that hold securities in"streetname"as
 

nomineesforthe benefitoftheir customers who are the beneficial ownersofthe securities.
 

49. TheDistribution Agent shall supply a NoticePacketto anyPotentially Eligible
 

Claimant whoso requests via mail,phone ore-mail,as set forth in the Distribution Plan Notice.
 

50. The Distribution Agent shall attempt to locate any Potentially Eligible Claimant
 

whose ProofofClaim Form has been retluned bythe USPS as undeliverable. The Distribution
 

Agent shall immediately mail again anyreturned undelivered mailfor which the USPS has
 

provided aforwarding address.
 

51. Additionally,the Distribution Agentmayengage athird-party search firm to
 

conduct morerigorous searches for addresses o#'naissing Potentially Eligible Claimants.
 

Additional efforts to identify new addresses for returned undelivered mail willbe conducted as
 

necessary and economicallyreasonable, after consultation with the staffofthe Carnmission.
 

Review ofClaazns Process
 

52. The Distribution Agent shall review each ProofofClaim Form received to
 

determine the validity and amountofsuch Potentially Eligible Claimant's Recognized Loss,
 

together with any additional conclusions ofthe Distribution Agenton other issues relevantto the
 

clazzn. Each Potentially Eligible Claimant sha11 have the burden ofproofto establish the validity
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and.amountofhis ozher claim,and that it qualifies as an Eligible Claimant. The Distribution
 

Agent shall have the rightto request,anc~ the Potentially Eligible Claimantshall havetheburden
 

ofpz'oviding to the Distribution Agent,any additionalinformation and/or documentafiion deemed
 

relevant bythe Distribution Agent.
 

53.. To avoid being barred from asserting a claim,each Potentially Eligible Claimant
 

mustsubmitto the Distribution Agen#a properly completed PxoofofClaim Form reflecting such
 

Potentially Eligible Claimant's claim,together with all supporting documentation on or before
 

the Filing Deadline. TheFiling Deadline maybe extended for one ormorePotentially Eligible
 

Claimantsbythe Distribution Agentin its sole discrefiion,in which eventsuch extension shall
 

constitute the Filing Deadlinefor such Potentially Eligible Claimants. Unless otherwise
 

determined by the Distribution Agentin its sole discretion for good cause shown,anyPo#entially
 

Eligible Claimant who does notfile a properly completed and documented ProofofClaim Fozm,
 

including the Potentially Eligible Claimant'sT~Identification Number,postmarked by(or
 

zeceived bythe Distribution Agentifnot sentby U.S.Mail}on or before the Filing Deadline,
 

shall be barred from asserting a claim againstthe Distribution Agent orthe Fair Fund. The
 

burden shall beupon the Potentially Eligible Claimantto ensure that his or herProofofClaim
 

Form hasbeen properly and timely received bythe Distribution Agent.
 

54_ Afterthe Distribution Agenthas completed the process ofanalyzing the claims
 

and determining the amounts to be distributed as provided in this Distribution Plan,and priorto
 

the distribution offundsfrom the Net Available Fund,the Distribution Agentshall engage an
 

independent,third-party fizm,acceptable to Commission staff,to perform a setofagreed upon
 

tasks,review a statistically significantsample ofclaims and ensuz-e accurate and comprehensive
 

application ofthe Allocation Plan. The Distribution Agent shall provide counsel for the
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Coznznission with the results ofthatreview together with any written analysis orreports related
 

to thereview,and,upon request,shall makethe firm available to the Commission to respond to
 

questions concerning the review.
 

Notification ofClaims Determination,Including Notice ofDeficient Claims and
 
Opportunity to Cure
 

55. TheDistribution Agent shall provide to each Potentially Eligible Claimant whose
 

claim is deficient,in whole orin part,a Claim DeficiencyNotice setting forth the reason{s)why
 

t1~.e claim is deficient. The Claaan Deficiency Notice shall be provided to such affected claimants
 

within ninety{90)days after the Filing Deadline.
 

56. The Distribution Agentshall havethe authority,in its sole discretion,on a case-


by-case basis,to extend the Filing Deadline and waive technical claim deficiencies and approve
 

claims.
 

57. - AnyPotentially Eligible Claimant who has received a Claim DeficiencyNotice
 

shall have twenty(20)daysfrom the date ofthe Claim Deficiency Notice to cure any
 

deficiencies identified in the Notice.
 

58. A Potentially Eligible Claimant who has failed to file an appropriate Proofof
 

Claim Form in a timely manner,or who has failed to cure adeficiency in a timely manner
 

identified in a Claim Deficiency Notice,is notpermitted to objectto the barring or denial ofhis
 

or her claim on the basis that:
 

{a) The Dzstzibution Agent failed to mail,or properly to mail,or thatsuch
 

Potentially Eligible Claimantfailed to receive,a copyofthe Distribution Plan
 

Notice,Notice Packet,or the relevant Determination Notzce;
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{b} The Distribution Agentfailed to properlyrecord the receipt ofan initial
 

goofofClaim ~`orm,or arevised ProofofClaim Form to cure deficiencies,or .
 

the requisite supporting documentation;or
 

{c) A Potentially Eligible Claimant's name anrllor proper contactinformation
 

wasnotproperlyrecorded in the Distribution Agent's records.
 

ThePotentially Eligible Claimanthasthe burden ofnoti£y~ng the Distribution Agentofhis or her
 

cuzrent address and other contactinformation,and ofensuring thatsuch information is properly
 

recorded in the Distribution Agent'srecords.
 

59. On or before the Claims Detern~ination Date,the Distribution Agent shall mailby
 

United States First Class Mail a Determination Notice to each Po#entially Eligible Clai;r~ant who
 

has filed aProofofClaim Form with the Distribution Agent,setting forth the Distribution
 

Agent's conclusions concerningsuch claim. In the event a claim is denied,in whole orin part,
 

the Distribution Agentwill state the reason for such denial.
 

60. All determinations made by the Distribution Agentin accordance with this
 

Distribution Plan shall befinal.and not subject to appeal.
 

Paymen#ofApproved Claims
 

61. The Distribution Agentshall distribute the Net Available Fund to all Eligible
 

Claimants only after all timelysubmitted ProofofClaim Forms have been pzocessed and all
 

PotentiallyEligible Claimants whose claims have been rejected or disallowed,in whole orin
 

part,have been notified and provided the opportunity to cure pursuant to the procedures setforth
 

above.
 

62. Within sixty{b0)daysfollowingthe Claims Determination Date,the Distribution
 

Agent shall prepare a final payee list that includes the namesofEligible Claimants and the
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Recognized bossofeach Eligible Claimant. The Distribution Agentshall provide the final
 

payee list to the Commission staff,and upon review,the Commission staffshall petition the
 

Courtto transfer allfundsin the CRIS accountto the Distribution Agentfor distribution pursuant
 

to the DistributionPlan. Zn.conjunction with the motion seeking transfer ofthe CRIS account to
 

the Distribution Agentfor distribution,the final payee list sha11,upon request,be made available
 

to the Court under seal.
 

63. Followingthe Court's approval ofthe Commission's petition for the authority to
 

distribute thefundsfrom the Net AvailableFund to Eligible Claimants as provided forin this
 

Distribution Plan,the Courtmayissue an oxder to the Clerk ofthe Courtto transfer all fundsin
 

the CRLS accountrepresenting theFairFuzzd,less anyexpenses due the Court,to the accountor
 

accaunts established bythe Distribution Agentin accoz-dance with Paragraph64below. The
 

Distribution Agentshall commence the distributions to all Eligible Claimants as promptly as
 

possible following the transfer ofthefunds.
 

64. Uponreceipt ofthe moniesfrom the Court's registry in this mattez,the
 

Distribution Agentshall sign a receipt acknowledging the receiptofthe funds and deposit these
 

moniesin a bank account as described below:
 

(a) Thebank account willbe maintained at aWell-Capitalized United States
 

commercial bank{the"Bank"),to be proposed bythe Distribution Agent and not
 

unacceptable to the staffofthe Commission. In the eventthe Bank's Well-


Capitalized status changes,the Distribution Agent will prampt~yinform theSEC
 

staffofsuch change in status.
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(b} The Distribution Agentshall then file the signed receipt ~ovith the Court
 

and supply a copyofthe receiptto counsel forthe Commissionin this matter
 

within ten(10)business daysofreceipt ofthe monies.
 

(c) Pursuantto an escrow agreement{the"Escrow Agreement")to be
 

provided bythe staffofthe Commission,the Distribution Agent and the Bank
 

shall establish an escrow accouaztin the nameofand bearingthe Employer
 

identification.Number("EIN")ofthe Qualified SettlementFund{"QSF"),as
 

custodianfozt1~e distributees ofthe Distribution Plan. The naiveofeach account
 

sha11 bein the followingform: "QSF,SECv Dr.Joseph F."Chip"Skowron,et
 

al.,EIN No. ,"as custodian fozthe benefitofinvestors allocated a
 

distribution from the Distribution Plan in SECv Dr.7oseph F."Chip"Skowron,et
 

al.,(the"Fair Fund Escrow Accouxat"). The Distribution Agent and Bankshall
 

also establish a separate deposit account(e.g. controlled distribution account,
 

managed distribution account,linked checking and investrnent account)titled as
 

setforth above forthe purpose offunding checks to be distributed to investors by
 

the Distribution Agent pursuant to the Distribution Plan.
 

(d) During theterm ofthe Escrow Agreement,ifinvested,the Pair Fund
 

Escrow Account sha11 be invested and reinvested in short-term United S#ates
 

Treasury securities backed bythe fu11 faith and credit ofthe United States
 

Governmentor an agency thereof,ofatype and term necessary to meetthe cash
 

liquidityrequirements for payments to Eligible Claimants,tax obligations, and/or
 

fees and expenses ofthe Tax Administrator and Distribution.Agent,including
 

inves#mentozreinvestmentin a bank accountinsured by the Federal Deposit
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Insurance Corporation("FDIC")up to the guaranteed FDIClimi#,orin~AA

rated MoneyMarketIvlutualFundszegistered under the Investrnent CompanyAct
 

of1940that directly investin shortterm U.S.Treasury securities and obligatiozas,
 

all backed bythe full faith and credit ofthe U.S.Governmen#; provided,however,
 

thatthe AA.A-rated Money MarketMutual Funds'investmentsin shortterm U.S.
 

Treasury securities will notbe madethrough repurchase agreements or other
 

derivative products. The Distribution Agentshall provide duplicate original bank
 

and/orinvestmentstatements on anyaccounts established bythe Distribution
 

Agentto the Tax Administrator on a monthlybasis and shall assist theT~
 

Administratorin obtaining mid-cycle statements,as necessary.
 

(e} 7n consultation with the staffofthe Comr~aission,the Distribution Agent
 

shall work with theBank on an ongoing basis to determine an allocation offunds
 

between the escrow and the deposit accounts that will preserve earnings,if
 

possible,without compromising safety and soundness byproviding rraaximum
 

protection forthe Fair Fund under the full faith and credit ofthe United States
 

Governnnent and/orthe maximum availableFDIC depositinswrance and pass-


through depositinsurance.
 

65. If, after the Distribution Agent makes the distribution to Eligible Claimants,funds
 

remain in the FairFund in addition to tax reserves,thosefunds shall be paid to the Commission
 

for transfer to the United States Treasury.
 

66. All FairFund checks presented for payment or electronic transfers will be subject
 

to "positive pay"contz-ols before being honored by the Bank,and all such checksissued to
 

Eligible Claimantsbythe Distribution Agent shall bear a stale date ofone hundred and twenty
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(120)days. Accordingly,checks that are not negotiated within this period shall be voided and
 

theissuingfinancial institution shall be instructed to stop payment.on those check. Where an
 

Eligible Claimant's check has notbeen negotiated within the onehundred and twenty(120)day
 

period and has been voided bythe Distribution Agent,that Eligible Claimant's claim shall be
 

extinguished upon the occurrence ofthe stale date. Allsuch funds will bexeturned to the Fair
 

Fund.
 

67. The Distribution Agentshall use all zeasonable commercially available resources
 

to locate all Eligible Claimants whose checks arerehu-ned to the Distribution Agent as
 

undeliverable bythe U.S.Postal Service. However,the claimanthasthe burden ofprovidingthe
 

Disfiribuf~on Agentwith anychanges to his or her mailing address.
 

68. A11 distribution payments sha11 be preceded or accompanied by a communication
 

thatincludes,as appropriate:
 

(a) A statement characterizing the distribution;
 

{b) A statement that thet~treatrnent ofthe distribufiion isthe responsibility
 

ofeach recipient and that the recipientshould consult his or hert~ advisor for
 

advice regarding the tax treatmentofthe distribution;
 

(c) A statement that checks will be void after one hundred and twenty(120)
 

days;and
 

{d) The nameofa person or entity to contact,ifthe Eligible Claimanthas any
 

questions regarding the distribution.
 

69. Anysuch communication shall be submitted to the staffofthe Commission and
 

the Tax Administrator forreview and approval. The Fair Fund distribution checks,on their face,
 

orthe accompanying mailing sha11 clearly indicate that the moneyis being distributed from a
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Fair Fund established bythe Cor~x~.ission to compensate investors for harm as azesul# oftheir
 

investmentin HGSIcommon stock.
 

70. Underno circumstances shall the Distribution Agent,its employees or its agents
 

incur anyliabilityto anyPersonin connection with a distribution madein accordance with the
 

list ofall Eligible Claimants and their Recognized Loss as approved bythe Court,and all
 

Persons are enjoined from taking any action in contravention ofthis provision. Upon receipt and
 

acceptanceby an Eligible Claimantofa distribuiaon from the FairFund,such Eligible Claimant
 

shall be deemed to havereleased all claims thatsuch Eligible Claimantmayhave againstthe
 

Distribution Agent,its employees,agents,and attozneys in connection with the DistributionPlan
 

and the administration ofthe Fair Fund,and shall be deemed enjoined from prosecuting or
 

asserting any such claims.
 

71. Thesubmission oftheProofofClaim Form and the receipt and acceptanceofa
 

distribution by an Eligible Claimantshall not affect an Eligible Claimazzt's rights and claims
 

against any party{other than the Distribution Agent),.including,but not limited to,past or
 

pxesent directors, officers,employees,promoters,agents,advisers,Affiliates,nominees,assigns,
 

creditors,or controlled entities.
 

Post-Distzibution
 

72. The Distribution Agentsha11 reissue checks to Eligible Claimants,upon the
 

receipt ofa valid,written requestfrom the Eligible Claimant. Such reissued checks will be void
 

aftez sixty(60)daysfrom issuance and in no event will a check be reissued after one hundred
 

and twenty(120)days post-distribution.
 

73. Tlae Distribution Agent will perform an advanced address search for those checks
 

that are returned as undeliverable,to the extentsuch search is feasible,and will reissuesuch
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checkssolong as the new address is received within onehundred and twenty{120)days post

distzibution. Furthermore,the Distribution Agent will take additional steps,as necessary,to
 

follow uponthe status ofencashed checks at the requestofCommission staffand will reissue
 

such checksifnecessary,within onehundred and twenty(120)days post-distribution.
 

74. One hundred and fifty(150)daysfollowing the distribution, all approved final
 

fees and expenses shallbe paid,all outstanding checks sha11 be voided,and anyremainingfunds
 

sha11be paid to the Commissionfor transfer to the United States Treasury upon receipt ofwritten
 

instructions bythe Distribution Agent.
 

Wrap-Up and WindDownofDistribution
 

75. The Distribution Agentwill destroy all documen#s,including documentsin any
 

media,s~ years after the tzansfer ofanyremainingfundsto the Commission. In addition,the
 

Distribution Agent will shutdown the website established specifically forthe administration of
 

the FairFund six months after the tr~sfer ofanyremainingfunds to the Commission.
 

76. Into further claims shall be made against the FairFund beyond the amount
 

allocated to Eligible Claimants. Once the funds,ifany,are returned to the Commission,no
 

additional payments shall be made whatsoever.
 

77. Upon final distribution ofthe funds,the Distribution Agent shall make
 

arrangementforthe final paymentoftaxes and tax-related fees aa~d shall submit a final
 

accounting to the Courtin an SEC standard accountingformat provided bythe staffofthe
 

Coznz~nission. The Fair Fund shall be eligible far termination,and the Distribution Agenteligible
 

for discharge,a$er all ofthe following have occurred: (1)the final accounting has been
 

submitted and approved bythe Court,{2)all taxes and fees have been paid,and{3)all remaining
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funds ox anyresidual have been paid to the Commission for transfer to the UnitedStates
 

Treasury.
 

Responsibilities ofthe Tax Administrator
 

78. The NetAvailable Fund is a"Qualified SettlementFund"within the meaningof
 

theregulations issued under Section 468B(g)ofthe 7nteznal Revenue Code of 198b,as amended.
 

TheT~ Administratoris the administrator ofsuch Qualified Settleme~atFund,for purposes of
 

Treas_ Reg.§ 1.468B-2(k){3}(I),and shall satisfy the taY related.administrative requizements
 

zznposed by Treas.Reg.§ 1.468B-2,including,butnotlimited to:
 

{a} Obtaining ataxpayeridentification number;
 

{b} Timelyrequestsforfundsnecessaryfarthe timely paying ofall applicable
 

taxes,the timely paymentoftomesfor which the Tax Administrator has received
 

funds,and the filing ofapplicable returns; and
 

{c) Fulfilling anyinformation reporting or withholding requirements required
 

for distributions from the Net Available Fund.
 

79. The Distribution Agentshall cooperate with the Tax Administratorin providing
 

anyi~.farmation necessary to ensureincome tax compliance.
 

PaymentofCosts,Fees,and Taxes,and Filing Reportand Accountings
 

80. All taxes and the reasonable fees and expenses ofthe Tax Administrator,
 

Distribution Agent,thixd-party professionals and service providers incurred in the performance
 

ofits duties, will be paidfrom the Fair Fund,subject to the review and approval ofthe Court.
 

81. The Distribution Agentshall provide Commission staff,who shall file with the
 

Court,a progress report,pursuant to and in a formatto be provided byCommission staff, within
 

forty-five(45}days ofCourt approval of#his Distribution Plan,and shall provide additional
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reports within tweniy(20)days after the end ofevery quarter thereafter,a-~d afinal report when
 

its duties are completed.
 

82. The pzogress reports shall inform the Courtand the staffofthe Commission ofthe
 

activities and status ofthe FairFund during therequested reporting period,and sha11:
 

(a} Speczfy,at a minimum,thelocation ofthe accounts}comprisingthe Fair
 

Fund;and
 

(b) Include,among other things, azzinterim accountiz~.g ofall moniesin the
 

FairFund as ofthe mostrecent month-end,including the value ofthose accounts,
 

all monies earned.or received into these accounts,monies expended from the Fair
 

Fund to satisfy anyfees,costs,taxes and other expenses incurred in the
 

implementation ofthis DistributionPlan,and funds distributed to Eligible
 

Claimants under this Distribution Plan.
 

83. Thefinal report shall include,among other things,a final accounting ofall monies
 

received,earned,spent,and distributed.iun connection with tl~e administration ofthe Distribution
 

Plan,and a requestfor approval ofany unpaid taxes.
 

84. The Clerk ofthe Court shall provide the Distribution Agent with any and all
 

accountinformation relating to funds held in the CRIS that mayberequired for the progress and
 

final reports,including providing copies ofany account statements that the Distribution Agent
 

mayrequest.
 

4t~er Rights and Powers
 

$5. The Distribution Agentis entitled to rely on all outstanding rules oflaw and court
 

orders,and shall notbe liable to anyonefor any acfiion taken or omitted by him in connection
 

http:earned.or
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with this DistributionPlan,exceptupon afinding bythis Courtofmisfeasance,gross negligence,
 

orreckless disregard ofduty under this Distribution Plan.
 

86. The Distribution Agentis authorized to enter into agreements with financial
 

institutions("Institutions")as maybe appropriate ox necessaryin the administration oftheFair
 

Fund,provided thatsuch Institutions are notexcluded pursuantto otherprovisions ofthis
 

Distribution Plan. In coz~ection with such agreements,the Institutions shall bedeemed to be
 

agents ofthe Distribution Agentunder this Distribution Plan.
 

87. All proceedings with respectto the administration,processing,and determination
 

ofclaims and the determination ofall related controversies,shall be subjectto the exclusive
 

jurisdiction ofthis Court.
 

88. The Courtreserves the rightto amend this Distribution Planfrom time to time,
 

and retainsjurisdiction aver this matter for this purpose and.for any and all other matters that
 

may arise under or relate to this Distribution Plan.
 

Dated: 3,~~
 

~,~ ~ ~•
 
Honorable Deborah A.Batts
 
UNITEDSTATES DISTRICTNDGE
 
SOUTHERN DISTRICTOFNEWYORK
 


